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STATEMENT OF QUESTION PRESENTED 

May a trial court hold as a matter of law that the release 
of one tortfeasor releases another, who is not a party 
thereto or not specifically or generally mentioned therein, 
without first hearing testimony: 

(1) To ascertain whether the tortfeasors are joint, or 
independent and concurring, 

(2) To ascertain the nature and extent of the personal 
injuries sustained by the claimant and the amount 
of special damages incurred, and 

(3) To ascertain the pertinent facts and circumstances 
surrounding the execution of the release which dis¬ 
charges one of several tortfeasors? 


INDEX 


♦ 


► 




Page 

Statement of Question Presented.Flyleaf 

Jurisdictional Statement . 1 

Statement of The Case. ! 2 

Rule Involved. 2 

Statement of Points . 2 

Summary of Argument. 3 

Argument. ! 3 

1. It Was Necessary to Hear Testimony to Ascer¬ 

tain The Intention of The Parties Before an In¬ 
terpretation of The Instrument Was Made. 3 

2. The Instrument Executed by Appellant Was a 

Qualified Release or Covenant Not to Sue. ! 6 


3. The Record Presents a Genuine Issue of Material 


Fact. 10 

Conclusion. 10 


TABLE OF CASES 

Kaplowitz v. Kay, 63 App. D.C. 178, 70 F. 2d 782 (1934) 
McKenna v. Austin, 77 App. D.C. 228, 134 F. 2d 659 

(1943) . 

United States Express Company v. Ball, 36 App. D.C. 

269 (1911) . 

Valles v. Union Pacific R. Co., 72 Ida. 231, 238 P. 2d. 

1154 (1951) . 

Wyant v. Crittenden, 72 App. D.C. 163, 113 F. 2d. 170 

(1940) . 

Young v. Anderson, 33 Ida. 522, 196 P. 193 (1921) .. 


4 

j 

I 4 

i 

8 

10 

10 

7,9 


TEXT BOOKS 

Throckmorton 7 s Cooley on Torts (1930), Section 80 .. 8 

2 Williston on Contracts (Rev. Ed.) Section 338a_ 8 


V 


















IN THE 


United States Court of Appeals 

i 

fob the District of Columbia Circuit 


No. 12,181 


ATJRELIO NERI, Appellant 
v. 
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For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This Court has jurisdiction of this appeal by reason of 
Title 28 of the United States Code, sections 1291 and 1294. 
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STATEMENT OF THE CASE 

Appellant, plaintiff below, was a pedestrian at the inter¬ 
section of Fifth and K Streets, N. W., Washington, D. C., 
where he was injured by an automobile operated by Jane 
R. Darlington Irwin. The operator of the automobile was 
discharged from further liability by an instrument exe¬ 
cuted by appellant (App. 4). The facts and circumstances 
concerning the collision are fully set forth in the Complaint 
for Damages filed against Appellee in the Court below 
(App. 1). After the Complaint was filed, appellee moved 
for a Summary Judgment on the theory that the instru¬ 
ment executed by appellant releasing one of the tortfeasors 
ipso facto released appellee (App. 3). The Trial Court 
granted the motion (App. 5), and Notice of Appeal was 
filed (App. 6.) 


RULE INVOLVED 

The judgment below was entered pursuant to Rule 56 
of the Federal Rules of Civil Procedure. 

STATEMENT OF POINTS 

1. The Trial Court erred in granting appellee’s motion 
for the reason that a trial was necessary to determine 
whether appellant was fully compensated for his injuries. 

2. The Trial Court erred in not hearing testimony to 
determine whether the appellee was a joint or, as the com¬ 
plaint alleges, an independent and concurring tortfeasor. 

3. The Trial Court erred in holding summarily as a 
matter of law that the instrument dated June 16,'1952 was 
a release of all tortfeasors. 

4. The Trial Court erred in holding summarily as a 
matter of law that the parties to the instrument dated June 
16, 1952 intended to release appellee who was not a party 
to the instrument. 
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SUMMARY OF ARGUMENT 

The appellant submits that the release of one tortfeasor 
does not operate to discharge all, unless there is express 
language in the release indicating such intention or that 
the claimant has been fully compensated for his injuries. 
If the terms of the release clearly indicate that all tort¬ 
feasors are to be released, then a decision may be made 
as a matter of law. If the terms of the release do not 
clearly d ischarge all to rtfelisors, tnen it is necessary to 
hear tes timony to determine whether the claimanflias re- 
ceived full indemnity for his injuries. It follows that 
this rule applies regardless of whether words of “release” 
or of “covenant” are used in the instrument. 

The appellant maintans that the instrument now before 
the Court clearly indicates that it was the intention of the 
parties to release only Jane R. Darlington Irwin, and that 
there is no language, either express or implied, indicating 
any intention to release the appellee from liability. Since 
appellant is entitled to receive only one compensation for 
his injuries, th e fun d s he received from the settling tort¬ 
feasor would operate to reduce pro tanto the total damages 
appellant was entitled to recover. Only to this limited 
extent was appellee’s liability affected by the release. 

ARGUMENT 

1. It Was Necessary to Hear Testimony to Ascertain the Inten¬ 
tion of the Parties Before an Interpretation of the Instru¬ 
ment Was Made. 

Appellee’s Motion For Summary Judgment was predi¬ 
cated on the ground that Appellant “has accepted com¬ 
pensation for his injuries from one of several tortfeasors” 
and that “the release of one of several tortfeasors pre¬ 
cludes plaintiff from further prosecuting claims arising 
out of the same transactions” (App. 3). The court below 
did not write a memorandum opinion; hence, it is assumed 
that the motion was granted for the reasons therein stated. 
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The Trial Court’s ruling is substantially the same as 
was enunciated in the case of Kaplowitz v. Kay, 63 App. 
D.C. 178, 70 F. 2d 782 (1934), where this Court held that 
the release of one joint tortfeasor ipso facto discharged 
the others. And this was the rule regardless of the nature 
of the injuries sustained, the amount of consideration paid 
for the release, or whether the parties intended to release 
all or not. But the Kaplowitz Case was specifically over¬ 
ruled and “laid to rest” by the case of McKenna v. Austin, 
77 App. D.C. 228, 134 F. 2d 659 (1943). Therefore, it is 
respectfully submitted that the Trial Court’s ruling is 
contrary to the law in this jurisdiction. 

Mr. Justice Rutledge, writing the opinion in the McKenna 
Case, supra, held that the distinction “between a ‘release’ 
and a ‘covenant not to sue’ is entirely artificial”; that in 
order to determine whether the release of one wrongdoer 
releases all others, it is necessary to ascertain the intention 
of the parties to the instrument. This, ordinarily, is a 
question of fact the most important of which is to deter¬ 
mine whether the consideration was paid as full indemnity 
for the injuries sustained, or merely as full satisfaction 
for the settler’s liability. 

After carefully reviewing the history behind the law 
of joint obligations and releases, the learned jurist con¬ 
cluded that: Page 231 

“Whether they act independently or in concert, the 
nexus of liability between them and the person their 
acts combine to injure is not and has not been entire. 
Each is bound to him separately and for the full injury. 
The rule of joint discharge therefore has never had 
true foundation for tortfeasors in the conception of 
unitary obligation. 

“Nor has it basis ordinarily without that in the fact 
of single injury. It is no defense for wrongdoers that 
others aided in causing the harm. Each is responsible 
for the whole. But that does not mean the injured 
person may have more than full satisfaction, except as 
punitive damages. He has no right to make profit from 
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his harm because several share in causing it. Accord¬ 
ingly when one makes full reparation for all the loss, 
the others are discharged from liability to the injured 
person ... 

“The difficulty is in how it shall be determined 
whether full indemnity has been received. This will 
vary with circumstances. Facts and intentions, rather 
than presumptions from the mere fact of settlement, 
should control. When damages to property is measur¬ 
able with fair accuracy and has reasonable relation 
to the damage shown, the amount paid may be con¬ 
clusive. With personal and other injuries less readily 
reduced to cash value, the difficulty may be greater. 
Ordinarily the claimant will not secure complete in¬ 
demnity from one or less than all, unless the others 
are judgment proof. Such a settlement usually would 
not be advantageous to the settling wrongdoer. The 
presumption of fact therefore generally would be 
against full satisfaction and discharge. It would seem 
conclusive when rights against those not released are 
reserved explicitly or intention otherwise appears to 
keep these claims alive. WThether the settlement is 
made and accepted as full satisfaction or merely as 
the best obtainable compromise for the settler’s lia¬ 
bility is the crucial issue, and ordinarily one of fact. 
If however, the agreement’s terms leave no room for 
doubt, the decision should be made as a matter of law. 

“In summary, there is no support for the rule of 
unitary discharge in the notion of entirety of obliga¬ 
tion among joint tortfeasors. There is foundation in 
the singleness of the injury, when complete indemnity 
has been made. We adhere to the rule in that cir¬ 
cumstance. We repudiate it in others. Whether or 
not the settlement amounts to full reparation is to be 
determined, not from the fact of settlement, but as 
the facts of the particular situation dictate. Partial 
sa tisfact ion taken in compromise and release of lia¬ 
bility of one or some of the wrongdoers does not dis¬ 
charge the others. In the present case, the agreement 
with Independent exp ress ly reserved ”the plaintiff’s 
rights against defendant. He~ffierefore was not dis¬ 
charged. It is not material whether the instrument 
be considered a release or a covenant not to sue.” 
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Obviously, it is no longer a rule of law in this jurisdiction 
that the court will disregard the nature and scope of the 
personal injuries sustained; nor that the intention of the 
parties to an instrument will be brushed aside in favor of 
the ancient rule of common law, that the release of one 
tortfeasor automatically releases all. Today, the court 
will examine all of the facts and circumstances surrounding 
the execution of a release in order to ascertain whether 
the consideration was paid and received as full indemnity 
for the injuries. It is clear, therefore, that what was a 
question of law is now a mixed question of fact and law. 
What was an absolute rule of law is now qualified. Where 
a release would discharge all tortfeasors, there is now a 
general presumption of fact against full discharge , and 
what was believed to be joint liability is now established 
to be several. The artificial distinction between the effects 
of a “release’’ and “covenant not to sue”, no longer 
exists. The vital questions now are: WTiat injuries has 
the claimant sustained? WTiat is the amount of special 
damages involved? W T as the consideration paid intended 
to be full indemnity for the harm done, or was it received 
as the best obtainable compromise for the settler’s liability? 

These are the issues concerning which the Trial Court 
should have heard testimony, before construing the instru¬ 
ment in question. 

2. The Instrument Executed by Appellant Was a Qualified 
Release or Covenant Not to Sue. 

Unquestionably, the instrument in the instant case is a 
qualified one releasing only the party therein named, and 
the consideration was paid for that wrongdoer’s liability, 
and no other. There is no language in the release which 
would indicate that appellant accepted the consideration 
for all wrongdoer’s liability, or that appellant intended to 
release appellee. 

Appellant respectfully calls the Court’s attention to the 
following authorities which have a direct bearing on the 
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interpretation and construction of the release now before 
the Court. i 

In the case of Young v. Anderson, 33 Ida. 522,196 P. 193 
(1921), the court construed a release which was almost 
identical in terms with the one in the instant case. It 
provided that the release was given “in full settlement” 
for the injuries sustained. The court held that the release 
was to have the same effect as a covenant not to sue, and 
said at page 194 of 196 Pacific: 

“It appears that the injury occurred in the streets 
of Nampa upon the approach of an interurban car 
operated by the Boise Valley Traction Company. At 
the trial . . . the court received in evidence a copy 
of a paper purported to have been executed by appel¬ 
lant, in which he acknowledged receipt of $50.00 from 
Boise Valley Traction Company ‘in full settlement, 
discharge and release of every and all claim for 
damages on account of injury sustained at the time of 
the accident ’ in consideration of which appellant ‘Re¬ 
lease, discharges and acquits the Boise Valley Traction 
Company . . . from every and all liability, claim and 
demand, whether contingent or accrued on account of 
said injury or injuries, or any injuries \ 

“The document is to be construed as a release 
having the effect of an agreement not to sue, and not 
as an acknowledgment of satisfaction for the injuries 
received. The Boise Valley Traction Company was 
not in any sense a joint tort-feasor with respondent. 
The release, therefore, was not a bar to the counter 
claim against respondent. (Citing cases) 

“Since, however, appellant was only entitled to re¬ 
ceive compensation for his injuries received, the con¬ 
sideration received from Boise Valley Traction Com¬ 
pany for the release of any claim against it operated 
to reduce pro tanto the amount of any damage he was 
entitled to recover against any other tortfeasor re¬ 
sponsible for his injuries, and this is true whether 
the tortfeasors be joint or independent.” (Italics 
supplied) 
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And in 2 Williston On Contracts, (Rev. Ed.), Section 
338a, the author states: 

“. . . Many decisions permit ... an action to be main¬ 
tained subsequently against other tortfeasors, where 
one jointly and severally liable with them for the YSrt 
has been given a covenant not to sue or a qualified 
release.’’ (Italics supplied) 

Even more convincing on this point is the language from 
Throckmorton's Cooley On Torts, (1930 Ed.), Section 80, 
which reads: 

“And there is now a very respectable body of modern 
judicial authority in support of the sound and reason¬ 
able rule that every instrument in the nature of a 
release of a joint tortfeasor, should he construed so 
as to carry out the intent of the parties, and as not 
having the effect of releasing those not parties to it 
unless the intent to release them appears from a 
reasonable interpretation of the entire instrument .” 
(Italics supplied) 

And in the District of Columbia, it has been held that 
the use of general words in a release are limited and re¬ 
strained by the particular words in the recital. United 
States Express Company v. Ball, 36 App. D.C. 269 (1911). 

Certainly, the release in the instant case makes it crystal 
clear that the parties intended to release only the party 
therein named. The general words used in the release refer 
to the particular words, “Jane R. Darlington Irwin”. It 
is beyond cavil, therefore, that the consideration which 
was paid was in settlement of the claim which appellant 
had against her, and no one else. It is worthy of attention 
that there is ample space in the form release (R. 6) to 
have inserted the appellee’s name. But its name was not 
inserted. The effect of inserting the name of only one 
wrongdoer is just as effective as though the word “only” 
had been placed after the name of “Jane R. Darlington 
Irwin”. The insertion of that word would not have changed 
the express intention of the parties; nor would it have 
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added any meaning to the instrument. Nor are there any 
words, general or specific, in the instrument indicative of 
any intention to discharge from liability any other person, 
firm or corporation not a party to the instrument. It 
follows, therefore, that appellant intended to release only 
the person named in the release. 

There is no substantial difference between the release 
recited in the Young Case, supra, and the one in the instant 
case. The principles of law involved apply to each with 
equal force. The fact that there is a difference in the 
amount of money paid for the release is of no special 
significance. The Trial Court was unable to ascertain on 
the pleadings the nature and extent of the injuries and 
the amount of damages that appellant sustained as a result 
of the tortfeasors’ negligence. It could not, therefore, 
determine as a matter of law that appellant was fully com¬ 
pensated. To the contrary, the allegations of the complaint 
are adequate and disclose that the injuries are substantial, 
and that appellant incurred and will in the future incur 
additional expenses. The complaint alleges that appellant 
was confined in Casualty Hospital for a period of six 
months; that he incurred medical and hospital expenses 
and will incur additional expenses in the future. To date 
he has loss of earnings for more than two and one half 
years and will in the future continue to lose more time 
from his employment. He sustained permanent injuries 
to his head, left ankle, right hand and to both legs, and 
suffered severe and permanent injuries to his nervous 
system. The complaint alleges damages in the amount of 
$100,000. Considering the injuries and other damages as 
alleged, the Trial Court should have concluded that it was 
necessary to hear testimony to determine whether as a 
matter of law the consideration received by appellant was 
for full indemnity of his injuries, or merely received as 
full indemnity for the settler’s liability. 
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3. The Record Presents a Genuine Issue of Material Fact. 

The record is replete with genuine issues of material 
facts and for that reason the Trial Court erred in granting 
the Motion for Summary Judgment. Wyant v. Crittenden, 
72 App. D.C. 163,113 F. 2d 170 (1940). 

CONCLUSION 

Finally “Too many courts in maundering on this subject 
have made such a fetish of the pat phrase ‘there can be 
but one recovery for a tort’ that they have lost sight of and 
ignored the fundamental factor in even handed justice 
that it is just as imperative that the tort claimant shall 
receive full compensation, as it is that the tort feasor 
shall not pay more than the full award, determined judi¬ 
cially or otherwise as a unit or piecemeal.’’ (Italics by the 
court) Valles v. Union Pac. R. Co., 72 Ida. 231, 238 P. 2d 
1154 (1951), at 1160 of Pacific Reporter. 

It is respectfully submitted that for the reasons stated 
the order of the Trial Court granting the Motion for 
Summary Judgment should be reversed. 

Joseph B. Calandriello 
526-530 Investment Building 
Washington 5, D. C. 
Executive 3-6249 
Attorney for Appellant 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 
No. 12,181. 

AURELIO NERI, Appellant 
v. 

CAPITAL TRANSIT COMPANY, Appellee 

Appeal From The United States District Court 
For The District of Columbia 

JOINT APPENDIX 

1 Filed Nov. 24, 1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 5443-’53 

Aukelio Neri, 1321 Irving Street, N. W., Washington, 
D. C,. Plaintiff 

v. 

Capital Transit Company, 36th & M Streets, N. W., 
Washington, D. C., Defendant 

Complaint for Negligence 
Damages for Personal Injuries. 

1. The Plaintiff sues the Defendant for an amount in 
excess of Three Thousand Dollars, exclusive of costs and 
interest. i 


2. On October 31, 1951, the defendant, Capital Transit 
Company, was doing construction work on its street car 
tracks at the intersection of Fifth and K Streets, N. W., 
Washington, D. C.; that in the process of the construction 
work defendant, at its instance, request and direction, 
caused a concrete mixer owned by the Maloney Concrete 
Company to obstruct the cross-walk on K Street, N. W., 
causing the plaintiff’s view to be obstructed and the view 
of vehicular traffic going in an easterly direction on K 
Street, N. W.; that the plaintiff was struck and injured 
by an automobile which was proceeding in an easterly 
direction on K Street at the said intersection; that the 
construction work was being done by defendant in a negli¬ 
gent and unlawful manner; that the defendant negligently 
violated the traffic and police regulations then and there 
in full force and effect; that it negligently violated the 
provisions of the construction permit issued to it by 

the District of Columbia; that defendant failed to 
2 maintain the proper and necessary safety measures 

to protect pedestrians and vehicular traffic at the 
said intersection, all of which acts of neglige nce and the 
creation and maintenance of a nuisance, caused the 
plaintiff’s injuries. 

3. That as a result of the aforesaid collision, the plain¬ 
tiff was immediately taken to Casualty Hospital and was 
there confined for a period of six months; that the plain¬ 
tiff has sustained permanent injuries to his head, left 
ankle, right hand and to both legs; that he suffered severe 
and permanent injuries to his nervous system; that the de¬ 
fendant has lost and will in the future lose time from his 
employment; that he has suffered and will in the future 
suffer great physical pain and mental anguish; that he 
has and will in the future incur substantial medical ex¬ 
penses for treatment of his said injuries. 
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Wherefore, the premises considered, the plaintiff de¬ 
mands judgment against the defendant in the sum of One 
Hundred Thousand Dollars ($100,000.00). i 


Joseph B. Calandriello 
Joseph B. Calandriello 
526-530 Investment Building 
Washington 5, D. C. 
Executive 3-6249. 

Attorney for Plaintiff. 

Plaintiff requests trial by jury on all issues. 

* # * * * • • • * . • 

Summons In a Civil Action 

3 To the above named Defendant: 

You are hereby summoned and required to serve 
upon Joseph Calandriello, plaintiff’s attorney, whose 
address is 526-530 Investment Bldg., Wash., D. C., an 
answer to the complaint which is herewith served upon 
you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to do so, 
judgment by default will be taken against you for the 
relief demanded in the complaint. 

I 

Harry M. Hull, 

Cleric of Court. 


Farrell Hollingsworth, 
Deputy Cleric. 

[Seal of Court] 


Date: November 24, 1953 
*#•••*« 
5 Filed Dec. 28,1953 


Motion For Summary Judgment On Behalf of Defendant 
Capital Transit Company 

Comes now the defendant, Capital Transit Company, 
and moves this Court to grant summary judgment in its 
favor and as reason therefor states that the claim upon 
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which this complaint is founded is barred because plain¬ 
tiff has accepted compensation for his injuries from one 
of several tort feasors and has executed the release which 
is attached hereto as Exhibit A and incorporated herein. 
The release of one of several tort feasors precludes plain¬ 
tiff from further prosecuting claims for injuries arising 
out of the same transaction. Wherefore, in consideration 
of defendant’s motion, the points and authorities and the 
Exhibit attached thereto, it is respecfully submitted that 
summary judgment in favor of the defendant, Capital 
Transit Company, should be granted. 

Hogan & Hartson 

By George D. Horning, Jr. 

John P. Arness 
Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 

##•*••••#* 
6 Full Settlement for Personal Injury 

I, Aurelio Neri, hereby acknowledge payment to 
me in hand this day by Jane R. Darlington Irwin of the 
sum of Sixteen Thousand and Five Hundred Dollars 
($16,500.00) and in consideration of the said payment I do 
hereby xelease and forever d isch arge the said Jane R. 
Darlington Irw in from all my ftlflims and causes of action 
I now have and hereafter may have on account of, or in 
any way growing out of, injuries known and unknown, 
resulting or to result from the accident that occurred on 
or about the 29th day of October 1952. 

I understand and agree that the said payment is the sole 
consideration for this release an d is in full settle ment of 
all my claims and causes of action, and there are no agree¬ 
ments or promises not expressed herein. 

Witness my hand and seal this 16th day of June 1952 at 
Washington, D. C. 


Aurelio Neri 


(Seal) 
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The foregoing was read by Aurelio Neri who stated to 
the undersigned that he understood it, and knew he was 
signing away his right to all claims for damages therein 
referred to: that he was satisfied with the settlement and 
that he signed it of his own free will. 

Joseph B. Calandriello, Investment Bldg., Wash., D. C. 
Lily B. Brooks, 3723 14th St., N. E. 

Robert C. Brooks, 3723 14th St., N. E. 

##••***•#• 

7 Filed Jan. 7,1954 
Opposilion To Motion For Summary Judgment 

Comes now the plaintiff and moves this honorable Court 
to dismiss the motion for summary judgment filed herein 
by the defendant, and for reasons therefor, refers this 
Honorable Court to the record herein. 

i 

Joseph B. Calandriello 
Joseph B. Calandriello 
526-530 Investment Building 
Washington 5, D. C. 

Phone, Ex. 3-6249. 

• * * • • # • * • • 

8 Filed Feb. 11, 1954 

Order 

This cause came on to be heard before the Court upon 
the motion of the defendant, Capital Transit Company, 
for summary judgment and in consideration of said 
motion, together with points and authorities in support 
thereof, the response of the plaintiff thereto and oral argu¬ 
ment of counsel, it is by the Court this 11th day of Feb¬ 
ruary, 1954, 

Ordered, that the motion be granted and that the com¬ 
plaint be and the same is hereby dismissed with prejudice. 

Matthew F. McGuire 
Judge 
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9 Filed Mar. 5,1954 

Notice of Appeal 

Notice is hereby given this 5th day of March, 1954, that 
Aurelio Neri, plaintiff, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 11th day of Febru¬ 
ary, 1954 in favor of Capital Transit Company, defendant 
against said Aurelio Neri, plaintiff. 

Joseph B. CaiandeieiaLo 
Attorney for Plaintiff 
526-530 Investment Building 
Washington 5, D. C. 
Executive 3-6249 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

A. The Facts and Proceedings Below 

On October 21, 1951, plaintiff, Aurelio Neri, an elderly 
working man, was struck while in the process of crossing 
K Street, N.W., by an automobile then being driven by 
Jane R. Darlington Irwin in an easterly direction on K 
Street. The accident occurred near the intersection of 
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Fifth and K Streets, N.W., where, at that time, the Maloney- 
Concrete Company was performing certain construction 
work as an independent contractor for the Capital Tran¬ 
sit Company (J.A. 1-2, 4). Claim was made against Jane 
R. Darlington Irwin on behalf of Aurelio Neri and negoti¬ 
ations with respect thereto culminated in a settlement. 
Aurelio Neri on June 16, 1952 executed a release by which 
he relinquished his “claims and causes of action”. This 
instrument (J.A. 4-5) was entitled “Full Settlement for 
Personal Injury” and was given in consideration of the 
payment of Sixteen Thousand Five Hundred Dollars 
($16,500) and was read by Aurelio Neri, who stated that 
he was “satisfied with the settlement”. On November 24, 
1953, over seventeen months later, the complaint in the 
instant case w r as filed (J.A. 1). By this complaint Aurelio 
Neri seeks damages against the Capital Transit Company 
apparently on the theory that it created and maintained 
a nuisance which in some manner contributed, as a causa¬ 
tive factor, to the plaintiff’s injuries. 

A motion for summary judgment was filed on behalf of 
the defendant, Capital Transit Company, on December 28, 
1953 (J.A. 3) to which was attached as an exhibit the 
instrument (J.A. 4) which the said defendant relied upon 
in support of its claimed discharge. Thereafter, on Janu¬ 
ary 7, 1954, an opposition to this motion was filed on be¬ 
half of the plaintiff (J.A. 5). This opposition did not 
contain any affidavits or testimony. Instead plaintiff 
specifically adopted the record as it then existed in the 
court below. After notice and oral argument of counsel 
the trial judge, in accordance with Rule 56, Fed. R. Civ. 
P., entered the order complained of which granted defend¬ 
ant’s motion for summary judgment. This appeal followed. 

B. Question Presented 

The only question is whether the trial judge, under the 
facts of this case, and in consideration of the instrument 
involved, was correct in determining that the defendant 
was entitled to summary judgment. 
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SUMMARY OF ARGUMENT 

The trial court correctly determined that the case of 
McKenna v. Austin was inapplicable to the issues presented 
in this cause. The authorities are uniform to the effect 
that an unqualified release extinguishes the cause of action 
and operates as an abandonment or relinquishment of the 
cause, so that it has the effect of releasing other tort¬ 
feasors. The Court in McKenna v. Austin did not attempt 
to change this rule. It was concerned with the conflict 
then existent in the various jurisdictions between the 
effect of a “release with a reservation” and a “covenant 
not to sue.” In any event the McKewna decision gives 
controlling weight to the intention of the parties at the 
time of the execution of the instrument, and that inten¬ 
tion in this case was clearly to receive the sum of Sixteen 
Thousand Five Hundred Dollars ($16,500.00) in full satis¬ 
faction for the injuries sustained. The McKenna opinion 
was long needed in this jurisdiction but it should not be 
expanded in the manner urged by appellee. Such an 
expansion would be without justification, contrary to the 
decided authorities, and beyond the intentions of the 
framers of that opinion. s 

This release, absolute in its terms, is unqualified and 
unambiguous and the decision as to its legal effect was 
properly made as a matter of law. 

ARGUMENT 

Although this Court of Appeals in the case of McKenna 
v. Austin , 77 TJ.S. App. D.C. 228, 134 F. 2d 659, 148 A.L.R. 
1253 (1943) correctly “laid to rest” the verbalism, formal¬ 
ism and technicality of the various rules surrounding and 
governing the effect of instruments of discharge it did 
not abolish the rule that the release of one tort-feasor 
releases all. The Court in the McKerma opinion exposed 
many of the reasons which supported the technical and 
sometimes arbitrary results reached as being without 
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foundation. It concluded that the true reason for the 
rule of release is that there may be but one satisfaction 
for a given injury for which various parties may be re¬ 
sponsible. 

A. An Unqualified Release Operates to Extinguish the Cause 
of Action and Therefore has the Effect of Releasing Other 
Tort-Feasors 

The law is now, was at Common Law, and was both 
before and after the McKenna decision, that the unqualified 
and absolute release of one tort-feasor extinguishes the 
cause of action so as to have the effect of releasing all 
other tort-feasors. U. S. v. First Sec. Bank of Utah, 203 
F. 2d 424, 428 (10th Cir. 1953); Southern Pacific Co. v. 
Raish, 205 F. 2d 389 (9th Cir. 1953); Rushford v. U. S., 
204 F. 2d 831 (2d Cir. 1953); Bryan v. Creaves, 138 F. 
2d 377 (7th Cir. 1943); Rector v. Warner Bros. Pictures, 
102 F. Supp. 263 (S.D. Cal. 1952); American Fidelity and 
Gas Co. v. Zurich General A. <& L. Ins. Co., 70 F. Shpp. 
613 (W.D. So. Car. 1947); Jones v. Waterman S. S. Cory., 
60 F. Supp. 30 (E.D. Pa. 1945); Davidow v. Seyfarth, — 
Fla. —, 58 So. 2d 865 (1952); Falco v. Pennsylvania Ry., 
109 N.Y.S. 2d 279 (1951); Hadden v. Moran, 104 Cal. 2d 
777, 232 P. 2d 594 (1951); Sheridan v. Werkheiser, 88 Ohio 
474, 100 N.E. 2d 301 (1950); Aljian v. Ben Schlossbery, 
Inc., 8 N.J.S. 461, 73 A. 2d 290 (1950); Liouzis v. Corliss, 
94 N. Hamp. 377, 54 A. 2d 365 (1947); Garbe v. Haller an, 
150 Ohio St. 476, 83 N.E. 2d 217 (1948); Annotation 148 
A.L.R. 1270-1298; Restatement, Torts, Vol. 4, § 885. 

This rule is well stated in Garbe v. Halleran, supra, 
wherein the court stated at page 221: 

“An absolute unqualified release in full satisfac¬ 
tion and discharge of one or more of several joint or 
concurrent tort-feasors, answerable for a single injury, 
implies the receipt of full satisfaction for the injury 
sustained and for that reason is a release of all such 
tort-feasors, unless such release contains an express 
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reservation of the right to pursue other of such tort¬ 
feasors than those so released.” 

B. The Decision in McKenna ▼. Austin 

The decision of McKenna v. Austin, supra, did not change 
the law in respect of this rule. The facts in that case 
revealed that the plaintiff was injured while riding as a 
passenger in a taxicab (owned jointly by the Independent 
Taxi Owners Association and William Driscoll and op¬ 
erated by their employee) which was involved in a col¬ 
lision with an automobile driven by defendant’s employee. 
A defense based on a ‘*release” was raised and the trial 
court granted defendant’s motion for summary judgment 
based thereon. The 41 release ’ ’ contained an express reserv¬ 
ation of the plaintiff’s rights against Austin. The Court 
recognized that the issue presented was not necessarily 
that which was presented to the Court in Kaplowitz 
v. Kay , 63 App. D.C. 178, 70 F. 2d 782 (1934) because the 
record in the Kaplowitz case did not disclose the terms of 
the instrument under consideration and there was no way 
to ascertain whether there was an express reservation of 
rights such as that found in the McKerma instrument. 
The McKenna decision is necessarily limited and has effect 
only upon a release with a reservation. The Court stated: 
“. . . that distinction between a * release’ and a ‘coven- 
nant not to sue’ is entirely artificial.” p. 230. And further 
at page 233 that: “Whether the settlement is made 
and accepted as full satisfaction or merely as the best 
obtainable compromise for the settler’s liability is the 
crucial issue_”; “ Facts and intentions, rather than pre¬ 

sumptions from the mere fact of settlement, should con¬ 
trol”; “If however the agreement’s terms leave no room 
for doubt, the decision should be made as a matter of law.” 
The Court concluded that since the instrument showed 
on its face an intention to preserve the plaintiffs’ rights 
against Austin there was no discharge. | 
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C. The Intention to Accept the Payment as Full Satisfaction 

Is Clear 

Of course intention is the controlling factor and the 
intention is clear in the instant case. The accident from 
which the injuries complained of arose occurred on or 
about October 31,1951. (J.A. 2) Claim was asserted against 
one Jane R. Darlington Irwin. That claim was settled in 
the consideration of the payment of Sixteen Thousand Five 
Hundred Dollars ($16,500.00) on June 16, 1952, and a 
release was executed in favor of Jane R. Darlington Irwin 
by Aurelio Neri. (J.A. 4) Thereafter, more than seven¬ 
teen months later, on November 24, 1953, the present suit 
was filed against the Capital Transit Company. (J.A. 1) 
The instrument itself (J.A. 4) contains the broadest pos¬ 
sible terms. It is entitled “Full Settlement for Personal 
Injury.” It does not speak in terms of promising not to 
enforce a cause or not to sue, it speaks in terms of relin¬ 
quishment, such as: “I do hereby release and forever dis¬ 
charge . . .”. Then follows: “I understand and agree 
that the said payment is the sole consideration for this 
release and is in full settlement of all my claims and causes 
of action, and there are no agreements or promises not ex¬ 
pressed herein.” Certainly, this language indicates that 
the amount received was received in full satisfaction, if the 
amount itself does not. The agreement not only contains 
no hint of any kind of a reservation, it expressly states 
that there is no such reservation when it uses the language 
to the effect that the entire transaction is contained in the 
agreement itself. The acknowledgment specifically states 
that Aurelio Neri read the instrumnt and stated that he 
understood it and was satisfied with the settlement. What 
better evidence of intent to accept the Sixteen Thousand 
Five Hundred Dollars ($16,500.00) as full satisfaction 
could there be? 

This is not the case of an illiterate working man who 
may possibly be deprived of his rights through a failure 
of proper understanding. Aurelio Neri was represented 
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all during the course of the proceedings by the same attor¬ 
ney that represents him now. That attorney was present 
when the release was executed and he approved its terms 
and signed as a witness to its execution. (J.A. 5) If there 
had been an intention to receive the sum as partial satis¬ 
faction and to reserve the rights which Aurelio Neri has 
attempted to assert herein, certainly, happier phrases could 
have been chosen. Indeed, it is beyond the experience of 
man to believe that at the time that instrument was signed 
either Mr. Neri or his attorney had an intention to reserve 
rights against the Capital Transit Company. 

Moreover, the chronology of events indicates, beyond a 
reasonable doubt, that the suit herein involved was a mere 
afterthought and was not within the scheme of compensa¬ 
tion originally designed by plaintiff and his attorney. 

The motion for summary judgment was filed on Decem¬ 
ber 28, 1953. (J.A. 3) In accordance with the rights pro¬ 
vided by Rule 56, Fed. R. Civ. P. plaintiff was entitled to 
file opposition to the position taken in the motion. The 
rules provided ample opportunity for the filing of affidavits 
or for the production of facts or testimony which would 
indicate that the instrument relied upon by the defendant 
was not what it purported to be. Plaintiff chose to rely 
upon the record as it then stood. (J.A. 5) The cause 
came on to be heard on oral argument and again plaintiff 
chose to rely solely on the instrument. Nothing which 
would indicate that the release was not a release was ad¬ 
vanced. Nothing was presented, or urged, which could 
indicate that the instrument was not executed as evidence 
of full satisfaction. Appellant is in no position to contend 
at this time that the trial court should have accepted testi¬ 
mony. None was offered although opportunity was given. 

If the instrument was a technical release as alleged, the 
defendant was entitled to summary judgment. If the 
plaintiff had some information which would invalidate 
or reflect upon the defense interposed such information 
should have been made known to the Court. Failure to act 
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under these circumstances precludes the contention that 
the trial judge erred in failing to take testimony. The 
court below accepted the evidence which defendant chose 
to rely on and would have accepted that proffered by the 
plaintiff if plaintiff had had any to offer. 

The facts of the accident, as alleged by the plaintiff 
(J.A. 2) indicate clearly that primary if not sole responsi¬ 
bility, apart from that of the plaintiff himself, rested upon 
the driver of the automobile referred to. (J.A. 2) (Ap¬ 
pellant’s brief, p. 2) That obvious conclusion; the chron¬ 
ology of events; the clear, absolute and unambiguous terms 
of the instrument; the representation by able counsel; the 
amount of the payment; and the failure to refute the 
claimed effect of the instrument all clearly demonstrate 
that Aurelio Neri intended to and did receive the Sixteen 
Thousand Five Hundred Dollars ($16,500.00) in full satis¬ 
faction for the injuries sustained. 

D. The Intention is to be Derived From the Instrument Itself 

Instruments of release or discharge must be interpreted 
in the light of the rules of contract construction. Prok v. 
City of Cleveland, 156 Ohio St. 346, 102 N.E. 2d 253 (1951). 
In dealings among men, both in their business and personal 
relationships, the written instrument has become almost 
sacrosanct as a vehicle for the expression of intention. 
Phrases such as “and there no agreements or promises 
not expressed herein” have been designed and inserted in 
instruments so that it can be said that the whole intention 
was therein declared. The law recognizes this need for 
construing instruments according to the intentions ex¬ 
pressed in them and requires such construction through, 
inter alia, the parol evidence rule. 

Certainly, the best evidence of the intention of the par¬ 
ties is the instrument itself. Bolton v. Ziegler, 111 F. Supp. 
516 (N.D. Iowa (1953)); Rector v. Warner Bros. Pictures, 
102 F. Supp. 263 (S.D. Cal. 1952); Jenkins v. Southern Pac. 
Co., 17 F. Supp. 820 (S.D. Calif. 1937); Hicklin v. Anders, 
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— Ore. —, 253 P. 2d 897 (1953); Harmon v. Givens, 88 Ga. 
App. 629, 77 S.E. 2d 223 (1953) reh. den. 1953; Raughley 
v. Delaware Coach Co., — Del. —, 91 A. 2d 245 (1952); 
Prok v. City of Cleveland, supra; Levitan v. Banniza, 34 
Tenn. 176, 236 S.W. 2d 90 (1950); Aljian v. Ben Schloss- 
berg, Inc., supra; Moore v. Smith, 78 Ga. App. 49, 50 
S.E. 2d 219 (1948); Gillette Motor Transport Co. v. Whit¬ 
field, — Tex. —, 186 S.W. 2d 90 (1945); Beedle v. Carolan, 
115 Mont. 587, 148 P. 2d 559 (1944); Lisoske v. Anderson, 
112 Mont. 112, 112 P. 2d 1055 (1941). It follows there¬ 
fore that an instrument which contains no hint of res¬ 
ervation or of lack of satisfaction and is clear and un¬ 
ambiguous may be construed as a matter of law. Southern 
Pac. Co. v. Raish, 205 F. 2d 389 (9th Cir. 1953). 

In Harmon v. Givens, supra, the court stated at page 
227: 


“The primary consideration in the construction of 
such instruments is whether they show an intention on 
the part of the injured person to acknowledge a full 
satisfaction of his damage and injury, and so to re¬ 
linquish the cause of action and extinguish the liability 
of all the persons involved in causing the damage, or 
whether they show an intention only to accept a satis¬ 
faction of a part of the claim, and the intention of the 
parties, as shown by the instrument, will be given ef¬ 
fect regardless of what the parties may call the in¬ 
strument.” 

In Raughley v. Delaware Coach Co., — Del. —, 91 A. 2d 
245 (1952) the court said at page 248: 

“The instrument now before the Court, must, of 
course, be read as a whole and the intent of the par¬ 
ties gathered from the entire agreement and not from 
detached portions.” 

The court in Aljian v. Ben Schlossberg, Inc., supra, when 
construing an instrument of discharge said that the words 
in the instrument: 
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“import a settlement by compromise of the entire 
matter of the litigation. There are no qualifying 
words therein manifesting a different intention or in¬ 
timating that the money paid in accordance with the 
terms thereof w~as to be accepted as only partial satis¬ 
faction of plaintiff’s damages. In the absence of such 
qualification it must be presumed that the language ... 
was used advisedly and in its usual and ordinary sense 
.... An unqualified release implies receipt of full 
satisfaction (citations omitted). If the instrument 
were meant as a covenant not to sue, simple words 
could have been used to that effect.” 

This Court of Appeals recognized that to be the law in 
its opinion in the McKenna case, supra, when it said at 
p. 233: 

“If however the agreement’s terms leave no room 
for doubt, the decision should be made as a matter of 
law.” 

E. The McKenna Opinion was Concerned with the Law Per¬ 
taining to a Release with a Reservation and not to an 
Unqualified Release 

The confusion in the reported cases which was justly 
criticized by this Court in the McKenna case stemmed 
largely from the usage of loose language. No authority 
existed at that time for the proposition that an absolute 
unqualified release did not release other tort-feasors. 1 It 
must be considered that there were basically three types of 
instruments. (1) The unqualified or technical release; (2) 
the release with a reservation expressed or implied; and 
(3) the covenant not to sue. The formalisms employed by 
many courts confused the effect of a release with a reserva¬ 
tion as opposed to a covenant not to sue. That was the 
situation which the Court condemned in the McKenna case 
when it said at page 230: “that distinction between a * re¬ 
lease’ and a ‘covenant not to sue’ is entirely artificial.” 

i See the discussion following the report of the McKenna opinion at 148 
A.L.R. 1270-1298. 
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and at page 231: 4 4 We are unwilling to concede so much 
potency, to mere verbalism.” It is perfectly clear that 
there is no difference, so far as expressed intention is con¬ 
cerned, between a “release” which reserves rights against 
a third person and a “covenant not to sue”. In either case 
unless the consideration paid constituted full indemnifica¬ 
tion or satisfaction the injured party is free to proceed to 
enforce his rights against other tort-feasors. Therefore, 
it must be concluded (1) that this Court in McKenna v. 
Austin, concerned itself with the problem which was pre¬ 
sented by the facts in that case; (2) that the problem 
which was discussed in that opinion was whether or not 
there was valid support for the technicalities which had 
been indulged in up to that time and had given rise to 
arbitrary, unreasonable and unrealistic results depending 
upon whether certain technical words were used in the in¬ 
strument of discharge; and (3) that the opinion in 
McKenna v. Austin was not intended to, and in fact, does 
not rule that an unambiguous and unqualified release such 
as is herein involved has not the effect of releasing other 
tort-feasors. Indeed, that opinion has been interpreted 
by other courts in the manner herein suggested by the 
appellee and has never been thought to carry the effect 
that the appellant would attribute to it. U. S. Ex. Rel. 
Marcus v. Hess, 60 F. Supp. 333 (W.D. Pa. 1945) Gron~ 
quist v. Olson, — Minn. —, 64 N.W. 2d 159 (1954); Pellett 
v. Sonotone Corp., 26 Cal. 2d 705, 160 P. 2d 783 (1945). 
Other recent decisions establish unquestionably the valid¬ 
ity of the interpretation herein suggested by the appellee. 
Lone Star State Life Ins. Co. v. Foster, — Texas —, 250 
S.W. 2d 949 (1952); Preine v. Frieman, 112 F. Supp. 257 
(E.D. Va. 1953); and Shapiro v. Embassy Dairy, 112 Fed. 
Supp. 696 (E.D. N.C. (1953)); Beedle v. Carolan, supra. 

The court in the Pellett case, supra recited the general 
rule that a release of one tort-feasor releases all and stated: 

“There is authority in other jurisdictions for a con¬ 
trary holding, where the one making the release re- 
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serves his rights against the others, if he has not re¬ 
ceived full satisfaction. See, Rest., Torts § 885. This 
view is illustrated by McKenna v. Austin, 77 U. S. 
App. D.C. 228, 134 F. 2d 659, 148 A.L.R. 1253 . . 

In the Lone Star State Life Ins. Co. case the appellate 
court reversed the trial court’s action in granting defend¬ 
ant’s motion for summary judgment because the “release” 
therein considered contained the words “based upon, aris¬ 
ing or growing out of the participation of the said Taylor 

in the organization and promotion of said corporation 

* * * 

• 

The court concluded that this instrument “from its four 
corners” indicated an intention on the part of the claimant 
to release only Taylor. The Court, however, stated at 
page 951: 

“It is well settled that a release has the effect of 
releasing all tort-feasors jointly or severally liable 
upoil the cause of action unless it clearly appears from 
the terms of the instrument that the amount there¬ 
under shall only partially satisfy the claim, coupled 
with a reserve of the privilege of pursuing other tort¬ 
feasors.” 

The rule in the McKenna case was discussed in Gron- 
quist v. Olson, supra. In that case an action was com¬ 
menced against Mr. and Mrs. Olson to recover on a promis¬ 
sory note. The complaint alleged a conspiracy. After a 
jury verdict in the amount of $8,000.00 the plaintiff entered 
into a stipulation whereby he agreed to “take no further 
proceedings against said defendant Dora M. Olson.” The 
instrument further provided “it is understood by and be¬ 
tween the parties that the interest in said property (the 
consideration for the discharge) does not constitute a full 
satisfaction of the amount rendered in a verdict for the 
plaintiff and against both of the defendants ...” (p. 161.) 
(Parenthetical expression added.) A motion was filed by 
Mr. Olson to vacate the judgment against him on the 
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ground that the release of his wife operated to release him 
as well. The plaintiff filed an affidavit showing that the 
value of the property conveyed was approximately one- 
half of the verdict. On the appeal from the order denying 
the motion the Court stated at p. 163: 

“A release has been defined as a relinquishment, 
concession, or giving up of a right, claim, or privilege 
by the person in whom it existed, to the person against 
whom it might have been enforced .... A release may, 
dependent upon its terms, have the effect of extin¬ 
guishing a right of action, and if so, it may be pleaded 
as a defense to any suit on the action.’’ 

The Court stated its holding at page 165: 

“We believe that the factors determinative of 
whether a release of one of several joint tort-feasors 
will operate to release the remaining wrongdoers 
should be and are: (1) the intention of the parties to 
the release instrument, and (2) whether or not the 
injured party has in fact received full compensation 
for his injury. If we apply that rule, then, where one 
joint tort-feasor is released, regardless of what form 
that release may take, as long as it does not constitute 
an accord and satisfaction or an unqualified or abso¬ 
lute release, and there is no manifestation of any in¬ 
tention to the contrary in the agreement, the injured 
party should not be denied his right to pursue the re¬ 
maining wrongdoers until he has received full satisfac¬ 
tion (Citation omitted) Where the intention of the 
parties is clear from the contents of the instrument, 
it ought not to be necessary to resort to legal fiction 
in order to reach just and proper results.” 

From the uniformity of authority to the effect that an 
unqualified release constitutes a relinquishment of the 
cause of action it is clear that this court in the McKerma 
case did not overrule Kaplowitz v. Kay, supra, unless the 
instrument there considered (and from the record it is im¬ 
possible to determine what the instrument provided) con¬ 
tained some hint of reservation or some hint that the con- 
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sideration was not received in full satisfaction. The Re¬ 
statement of Torts provides: 

“A valid release of one tortfeasor from liability 
for a harm, given by the injured person, discharges all 
others liable for the same harm, unless the parties to 
the release agree that the release shall not discharge 
the others and, if the release is embodied in a docu¬ 
ment, unless such agreement appears in the docu¬ 
ment.’’ Rest. Torts, Vol. 4, Sec. 885. 

Section 885 is a succinct statement of the law applicable 
to an unqualified release. 

F. Appellant's Position is Unrealistic 

Appellant’s position that there was a clear intention to 
reserve appellant’s rights against other tort-feasors is un¬ 
realistic. The argument from the fact that there was ample 
space on the release to have inserted appellee’s name is 
two edged for it may well mean that at the time the re¬ 
lease was executed the appellant did not consider the ap¬ 
pellee to be a prospective tort-feasor. Moreover, the 
ample space is much more significant when one considers 
that the reservation which appellant now contends existed 
at that time was nowhere to be found in the instrument 
even though that instrument was stated to have been fully 
understood by the appellant. The fact that appellant filed 
suit against appellee is not indicative of his intention at the 
time the release was executed. It is equally consistent 
with a desire to gain a windfall profit from harm because 
perhaps others shared in causing it. 

It must be remembered that it is not necessary to have 
full compensation in order to have satisfaction, for in 
many cases, especially those wherein liability is contested, 
the satisfaction voluntarily accepted is far less than full 
compensation. Bolton v. Ziegler, supra. 
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CONCLUSION 

The release upon which the trial court concluded in the 
instant case that the defendant was entitled to judgment 
as a matter of law is absolute, unqualified and unambiguous. 
The appellant’s intention derived from this instrument 
when construed in the light of ordinary contract principals 
is, clearly to accept the consideration thereby given as 
full satisfaction. If the contentions urged by the appel¬ 
lant were to be accepted by this court the doctrine of the 
McKenna case would be expanded without justification, 
against the weight of the authority, and beyond the ex¬ 
tent considered by the framers of that opinion. An in¬ 
jured party, especially one represented by competent 
counsel, must be presumed to have had a scheme of com¬ 
pensation in mind and it is not proper to presume that 
such an injured party would seek to split his redress into 
fractional parts over a period of years. Even if the words 
used in the instrument were not so clear, the amount re¬ 
ceived in compensation, the chronology of events, and the 
complete absence of a hint of reservation would be suf¬ 
ficient to sustain the trial court in the decision which it 
made as a matter of law after careful consideration of the 
record and the applicable authorities. 

Respectfully submitted, ; 

George D. Horning, Jr., 
John P. Arness, 

Attorneys for Appellee, 
810 Colorado Building, 
Washington, D. C. 

Hogan & Hartson, 

Of Counsel. 






